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Decrees of the President of the Republic from the years 1940-1945
(1) Political aspects 

The Decrees of the President of the Republic from the years 1940-1945 are part of the wartime and post-war activities and measures in Europe. Similar steps have been taken by other exiled governments to ensure the exercise of their legislative and executive powers in an emergency situation. They are to be perceived as legal acts in the broader context of political decisions adopted by great powers and the international legal instruments which provided the framework for similar legal acts adopted by governments in various European countries. This complex of standards and approaches dealing  with the consequences of the Second World War and overcoming the consequences of the emergence of Nazism and Fascism in Europe is part of European history. 


On these foundations the idea of European integration took shape and the  European Union was built. The strategic political idea of European integration is to achieve a lasting peace in Europe on the basis of reconciliation between former adversaries in order to forestall a relapse into the dangerous nationalism of the past. Today, to question these facts means to question the foundations of the Union and the very idea of European integration. The issue of presidential decrees cannot be,  and is not, the subject of negotiations concerning the Czech Republic´s entry in the European Union. The decrees are not part of the Community law and are not in conflict with it. 

The Czech Republic regards European integration as its primary policy aim and therefore it consistently opposes all particular requirements that could question or even jeopardize the integration process. The Czech Republic remains committed to an intensive historical debate seeking to lay the ghosts of this most tragic era in European history.


Tangible results have been achieved in the area of Czech-German relations, namely the 1992 Czech-German Agreement on Friendship and Good Neighbourly Relations and the 1997 Czech-German Declaration. The Czech Republic attaches crucial importance to Article IV of the Declaration which provides that “both sides agree that the committed wrongs belong to the past and that they shall therefore steer their relations towards the future. It is because they remain aware of the tragic chapters in their history that they are determined to give priority to understanding and mutual agreement in the process of creating their relations, while each side remains bound by its own legislation and respects the fact that the other side has a different legal opinion. Both sides therefore declare that they will not burden their relations with any political and legal issues originated in the past”. Agreement on the Czech-German Declaration was reached during talks with the then German Government comprising CDU/CSU and FDP, i.e. parties from the ranks of which most doubts are voiced today. Such approach is unacceptable for the Czech Republic. The Czech Republic is currently seeking to compensate for the  lack of communication that prevailed in Czech-Austrian relations in the years 1989-2000. However, it is to be noted that the situation in respect of Austria is wholly different from the situation in respect of Germany.

 

In the State Treaty for the Re-establishment of an Independent and Democratic Austria, signed in Vienna on 15 May 1955, all States Parties, including Czechoslovakia, stated their intention to return Austrian property and their readiness to enter into agreements with the Austrian government for this purpose.    


The 1965 Czechoslovak-Austrian Protocol concluded during the preparations for bilateral negotiations on the return of Austrian property provides that Austria will not represent the property-related claims of the so-called New Austrians. Moreover, according to universally recognized standards of international law, Austria cannot represent property-related interests of persons who, at the time of the acts affecting their property, did not possess Austrian citizenship. This view is affirmed by Austrian juristic theory and judicial practice. Of course, the question of displaced persons was addressed only in the relations between Austria and Germany. 

The Treaty between the Czechoslovak Socialist Republic and the Republic of Austria concerning the Settlement of Certain Property-related Issues, concluded in December 1974, regulates compensations for persons affected by post-war confiscations who possessed Austrian citizenship until 1938 and had their citizenship reaffirmed with effect from 27 April 1945. The Treaty thus provided for overall and final settlement of all claims of the Republic of Austria, as well Austrian natural and legal persons, against the Czechoslovak Socialist Republic, originated in the period preceding the signature of the Treaty as a result of Czechoslovak confiscation, nationalization  and similar measures affecting Austrian properties, rights and interests.


The property-related claims of Germans transferred from the Czechoslovak Republic and other countries to Austria were addressed by the Bad Kreuznach Treaty between Germany and Austria, signed on 27 November 1961, on the basis of which Germany provided to  Austria funds to compensate “displaced, resettled and persecuted” Germans transferred to Austria.
 
With regard to the facts stated above, the Czech Republic cannot and will not enter into meritorious negotiations with Austria concerning compensations for New Austrians. Considering that the current Czech-Austrian debate has yet to achieve the depth and quality of the Czech-German debate, the Czech Republic deems it desirable to continue the series of Czech-Austrian historical conferences at expert level.

(2) Legal Aspects 

The Decrees of the President of the Republic were issued in the period between the  establishment of the Provisional Constitutional Order of the Czechoslovak Republic in 1940 and the constituent session of the Provisional National Assembly on 28 October 1945. A total of 143 decrees (including 43 decrees issued during the wartime occupation of Czechoslovakia) were issued to deal with numerous problems of political, economic, cultural and social nature which faced the authorities of the Provisional Constitutional Order during the existence of the exiled Government in London and in the period when the Government already had a seat in the territory of the Czechoslovak Republic, until the reestablishment of the Czechoslovak legislative body in the form of the Provisional National Assembly. 


It is to be noted, that these decrees as such do not deal with the transfers of Sudeten German population from the Czechoslovak Republic based on  Article XIII of the Potsdam Agreement. However, they are criticised as if they themselves decided on the transfer. Today, most of these decrees lack any current significance; they have either been replaced by new regulations and ceased to apply, or have fulfilled their original purpose and their continued application is thus unnecessary and even impossible. The criticism of the Sudeten Germans is focussed on post-war decrees, i.e. Decree No. 16/1945 of 19 June 1945 on the Punishment of Nazi Criminals and their Accomplices and concerning Extraordinary People´s Courts (know as  the “Great Retributions Decree”) and Decree No. 138/1945 of 27 October 1945 on the Punishment of Certain Offences against the National Honour (known as the “Small Retributions Decree”),  Decree No. 33/1945 of 2 August 1945 on the Citizenship of Persons of German and Hungarian Nationality and the decrees that regulated the confiscation and nationalization of the properties of persons of German nationality, including:

- Decree No. 5/1945 of 19 May 1945 on the Invalidity of Certain Property-related Acts Effected in the Period of “Non-freedom” and concerning the National Administration of the Properties of Germans, Hungarians, Traitors and Collaborators and Certain Organizations and Institutes,

- Decree No. 12/1945 of 21 June 1945 on the Confiscation and Expedited Distribution of  Agricultural Properties of Germans, Hungarians, as well as Traitors and Enemies of the Czech and Slovak Nations, 

- Decree No. 108/1945 of 25 October 1945 on the Confiscation of Enemy Property and the National Renewal Funds, 

- Decree No. 50/1945 of 11 August 1945 on Measures concerning Film Industry, and 

- Decrees No. 100-103/1945 of 24 October 1945 on the Nationalization of Mines and Certain Industrial Enterprises; on the Nationalization of Certain Food Industry Enterprises; on the Nationalization of Joint-stock Banks; and on the Nationalization of Private Insurance Companies. 


An act determinative for the post-war legal order was Constitutional Decree No. 11 of 3 August 1944 on the Restoration of Legal Order which expresses the continuity of Czechoslovak legislation. 


A study of the decrees requires a differentiated approach. Some of them are no more valid, e.g. due to expiration of the prescribed term or derogation by subsequent laws and regulations, some are still valid but legally ineffective because they cannot establish, change or terminate legal relations, i.e. no longer have a constitutive character. However, they have one common denominator - the rights and obligations established by them still continue and are  unquestionable for reasons of legal safeguard.  A factor determinative for their legal qualification is the opinion of the Constitutional Court of the Czech Republic stated in Finding No. 55/1995 of 8 March 1995 which is binding on all authorities and persons. 


Some critics argue that the decrees were not issued within the bounds of legitimately prescribed powers, i.e. that their issuance by an executive authority conflicted with the constitutional legislation operative at that time. The following is the opinion of the Constitutional Court on this issue:

 
“... since the enemy occupation of the Czechoslovak territory by the armed forces of the Reich had made it impossible to assert the sovereign state power which sprang from the Constitutional Charter of the Czechoslovak Republic, introduced by Constitutional Act No. 121/1920, as well as from the whole Czechoslovak legal order, the provisional Constitutional Order of the Czechoslovak Republic, set up in Great Britain, must be looked upon as the internationally recognized legitimate constitutional authority of the Czechoslovak state. In consequence thereof and as a result of their ratification by the Provisional National Assembly by Constitutional Act No. 57/1946 of 28 March 1946, all normative acts of the Provisional Constitutional Order of the Czechoslovak Republic are expressions of legal Czechoslovak (Czech) legislative power, so that as a result thereof the striving of the nations of Czechoslovakia to restore the constitutional and legal order of the Republic was achieved”.


Another objection against the validity of the Decrees is that they violated the legal principles of civilized European societies and therefore must be considered not as acts of law but as acts of violence inconsistent with the present state of human rights. 


In response to this objection, the Constitutional Court concluded that “... it is true in principle that that which emerges from the past must, face to face with the present, pass muster in respect to values; nevertheless, this assessment of the past may not be merely the present passing judgment upon the past. In order words, the present order, which has been enlightened by subsequent events, draws upon those experiences, and looks upon and assesses a great many phenomena with the advantage of hindsight, may not sit in judgment upon the order which has prevailed in the past”.  Accordingly, the post-war events, such as the confiscation of enemy property without compensation, cannot be judged in the light of the constitution and human rights conventions adopted at a later stage and valid at present. 


Critics have also argued that the decrees are based on the principle of collective guilt. It is worth note that the decrees made a distinction between “guilt” and “responsibility”. Decrees concerning the punishment of crimes and offences were not based on collective guilt, nor on a rebuttable presumption of guilt, but solely on individual guilt. They were guided by strict non-discrimination, because no distinctions were made between perpetrators on the grounds of  citizenship or nationality. Both the “Great Retributions Decree” and “Small Retributions Decree” were based on the Moscow declaration of the Allied powers of 30 October 1943 on the return of war criminals to the country where they committed their crimes, and on the London Allied agreement on the prosecution and punishment of the main war criminals of  the Axis of 8 August 1945, which explains for their retroactive effect. Both decrees were limited to crimes committed in the period of increased threat to the Czechoslovak Republic and are no longer applicable. 


The confiscation and nationalization decrees were indeed based on the presumption of responsibility (not guilt) of persons of German or Hungarian nationality but, on the other hand, exempted the opponents of Fascism from such confiscations. The scope of these decrees included not only persons of German or Hungarian nationality, but also other persons irrespective of nationality. According to the Constitutional Court Finding, the fact that a decree is based on the presumption of responsibility of persons having German nationality “does not mean that it has  a discriminatory nature; it does not represent a form of nationalistic revenge, rather it is merely a proportionate response to the aggression of Nazi Germany, a response which set as its political and economic aim at least to alleviate the consequences of the occupation”. The Czechoslovak confiscation measures were also consistent with the Potsdam Agreement and the related Agreement on Reparations from Germany under which the signatories, including the Czechoslovak Republic, “shall retain, in the manner which they themselves select, the German enemy property under their jurisdiction or shall deal with it in such a manner that it shall not be returned to German hands or to German control...” (Part I, Article 6 A and D). 


Another target of criticism is Decree No. 33/1945 of 2 August 1945 on Citizenship. Section 1, para 1 of the Decree provides that “Czechoslovak citizens having German or Hungarian nationality who have acquired German or Hungarian citizenship under the regulations of a foreign occupying power, have lost their Czechoslovak citizenship with effect from the date of acquisition of such citizenship”.


On the basis of this decree, persons of German nationality are indeed collectively deprived of Czechoslovak citizenship. However, the decree is not based on collective guilt because it permits exemptions for persons who have remained loyal to Czechoslovakia, have never committed offences against the Czech and Slovak nations and either took an active part in the fight for its liberation or suffered under the Nazi or Fascist terror. Such persons had their Czechoslovak citizenship retained. The Decree was derogated on the basis of Section 10 of Act No. 194/1949 concerning the acquisition and loss of Czechoslovak citizenship. 

*     *     *


Most of the decrees dealt with issues which were subject to certain time-limits and are no longer politically or legally interesting. Therefore, although the criticism and attacks challenge the decrees in general, in reality they are concerned only with the above-mentioned small group of post-war decrees, in particular those which provide for confiscation and nationalization without compensation. 


In their official statements Czech political leaders agree that the decrees are part of our legislation, that they formed the foundation of the post-war order and therefore cannot be annulled. However, there are inaccuracies and differences of opinion as regards the current significance of the decrees. 


It is to be noted that the correct legal terms are “validity” and “effectivity”. The expression “burnt out ” is not a legal term; it describes the political, rather than legal, qualification of the  decrees. The factor decisive for the legal qualification of the decrees, namely those regulating confiscations, is the above-mentioned Constitutional Court Finding which, inter alia, states that “... the legislation adopted in exile, just as the immediate post-war legislation of the liberated Czechoslovak state, at the present concern what is in essence an already closed circle of problems and issues intimately connected with the wartime events and the economic renewal of the country. In addition, the normative acts from this period accomplished their purposes in the immediate post-war period, so than from a contemporary perspective they no longer have any current significance and already lack any further constitutive character”. The Constitutional Court also notes that “Decree of the President No. 108/1945 on the Confiscation of Enemy Property and the Funds of National Renewal was not only a legal but also a legitimate act. In view of the fact that this normative act has already accomplished its purposes and for a period of more than four decades has not created any further legal relations, so that it no longer has any constitutive character, in the given situation its inconsistency with constitutional acts or international treaties ... cannot be reviewed today”. This shows  that the Constitutional Court did not accept the opinion of certain lawyers that the decrees have lost their effectivity as a consequence of conflict with the Charter of Fundamental Rights and Freedoms (Constitutional Act No. 23/1991). It noted only that the Decrees are no longer applicable in establishing new legal relations, not that they are no longer effective.

Opponents of the decrees realize that it would be unrealistic to require that the decrees be declared invalid and ineffective ex tunc, and instead come up with the requirement that they be declared ineffective ex nunc, while retaining their validity. In such case, the decrees would remain part of the legislation of the Czech Republic but lose any effectivity for the future. The property rights acquired by individuals on the basis of the decrees would be preserved but their exercise would be called into question. This would lead to loss of legal peace, not to mention the impact on foreign relations, namely in respect of the cited provisions of the Agreement on Reparations from Germany concerning the confiscation of enemy property. 


In addition, there are some other decrees which have established a lasting legal situation and thus unquestionably possess a lasting legal effectivity. These decrees include, inter alia, the Decree on the Restoration of the Legal Order in the Czechoslovak Republic which terminated the state of occupation in the Czechoslovak territory. Annulment of its legal effectivity, whether ex nunc or ex tunc, would disrupt the legal continuity of the Czechoslovak Republic and its legislation affirmed also by the Agreement on Good Neighbourhood and Friendly Cooperation with the Federal Republic of Germany.


Annulment of the validity and/or effectivity of the Decrees of the President of the Republic, whether ex tunc or ex nunc, is out of question. Their validity and effectivity are not inconsistent with the acquis of the European Union which, according to Commissioner Verheugen, is only interested in the question whether their potential application would constitute an act of discrimination against any EU member state. As noted above, the establishment of new legal relations on the basis of these decrees is impossible. Similar confiscation measures as in Czechoslovakia were also taken in other states (members of the European Union), such as the Netherlands, Belgium, Luxembourg and Denmark. However, the attempts to achieve the annulment of the decrees cannot be understood otherwise than as efforts to revise the results of the Second World War.
(3) Compatibility with the acquis communautaire

The Treaty establishing the European Community (EC Treaty) does not regulate expropriations, the duration of property rights established by annulled laws, nor issues related to restitution and privatization. These problems fall within the sovereign jurisdiction of each Member State. The Community law  “in no way prejudices the rules in Member States governing the system of property ownership” (Article 295 of the EC Treaty) because, in principle, these rules are perceived as a significant element of their economic and social systems and national identity, as  evidenced by the case-law of the European Court of Justice. The decision whether the State should reserve the ownership of certain assets, restrict the property rights of individuals or even deprive individuals of such rights remains at the discretion of the national authorities, insofar as it does not affect the matters regulated by the Community law  to such a degree that it could jeopardize the attainment of the objectives of the EC Treaty. For example, industry-wide nationalization of manufacturing and commercial enterprises resulting in a State monopoly would be deemed incompatible with the principle of an open market economy with free competition (Article 4 I of the EC Treaty) and would jeopardize the promotion of competitiveness in the internal market which is one of the objectives of the EC Treaty. 


Similarly, the method of expropriation falls within the sovereign jurisdiction of each  Member State, insofar as it does not jeopardize the attainment of the objectives of the EC Treaty. For example, a national law explicitly or implicitly, effectively or potentially preventing or impeding the acquisition of immovable property by EU citizens or their groups would conflict with the prohibition of any discrimination on grounds of nationality  (Article 12), ethnic origin or other grounds (Article 14 I of the EC Treaty), insofar as acquisition of immovable property is strictly necessary for the pursuit of economic activities by EU citizens as self-employed persons in the Czech Republic. In such case, the national law would jeopardize the freedom of establishment safeguarded by the EC Treaty (the “special treatment for foreign nationals on grounds of public policy, public security or public health”under Article 46 I of the EC Treaty is to be applied  individually, not collectively). On the other hand, its application to EU citizens who are not entrepreneurs would not conflict with the Community law because the free movement of workers (including their families) safeguarded by the EC Treaty is not necessarily tied to the acquisition of  immovable property.   


The Community law does not concern national citizenship laws. Citizenship of the Union (Articles 17-22 of the EC Treaty) complements and does not replace national citizenship. The right to “move and reside freely within the territory of the Member States” safeguarded by this institute is broader than the freedom of movement in the internal market; however, its exercise is not necessarily tied to the acquisition of immovable property. 


The presidential decrees on the confiscation of enemy property applied to properties  which were owned by certain persons on a certain date in the year 1945. From a contemporary perspective they no longer have any current significance and lack any further constitutive character, which means that they are not applicable and thus cannot establish new legal relations. The prohibition of discrimination will have no bearing on these decrees.* 

* This is also the case of  the restitution laws introduced in the 1990´s which tied the restitution  entitlement to citizenship of the Czech Republic, insofar as these laws can be deemed  inapplicable ( the time-limits for the filing of restitution claims will have expired prior to the Czech Republic´s accession to the Union). From the viewpoint of the Community law, the starting date for restitution claims (25 February 1948) is irrelevant because the setting of such time-limits falls within the discretion of each Member State (see above).
* According to the agreement reached during accession negotiations with the EU, the statutory ban on acquisition of certain immovable properties (agricultural and forest land and holiday houses) by foreign nationals in the Czech Republic will be subject to transitional arrangements incorporated in the Treaty on the Czech Republic´s accession to the European Union.  Accordingly, it will be outside the scope of the principle of non-discrimination. After the expiry of the transitional arrangements, the acquisition of immovable property will be fully liberalized.

In the event of a conflict between a national law and a Community regulation, the Community regulation prevails irrespective of the effective date of the national law. The lex posterior rule thus operates only in favour of  Community regulations. The national law does not lose its validity as part of national legislation (there is no derogation) but becomes inapplicable (at least in legal relations within the Community). This principle of course operates only in respect of  national laws which are applicable, i.e. have a constitutive  character, on the date of issuance of the respective Community regulation; it has no bearing on national laws which, although not formally annulled by the Member State, have for any reason already ceased to apply  (e.g. when the prescribed obligations have been fulfilled or the legal relations which were the sole purpose of the law have ceased to exist). With regard to the principle of legal peace which is one of the guiding principles of Community law, this primacy of Community law does not affect legal relations established or terminated prior to the introduction of the respective Community regulation, on the basis of a national law which is no longer applicable. The effects of this principle of primacy are declared in all treaties concerning the accession of new members to the EU. 


Assumption of the obligations arising from the EC Treaty does not have a retroactive derogatory effect in respect of the presidential decrees on confiscation nor in respect of the official measures and procedures regarding the transfers of population, the validity of which is indisputable. It does not require revision of these regulations, adoption of new ones or interference in the legal relations based on them. The EC Treaty does not provide a basis for assertion of restitution claims. 

(4) Explanatory part
Issue 1

The term “Beneš Decrees”


The decrees of the President of the Republic issued initially  in his London exile and then in the liberated territory can in no way be identified only with the person of President Edvard Beneš. They are not the product of Beneš´s arbitrary rule or authoritarian regime. According to Decree No. 2/1940 on the Provisional Exercise of Legislative Power, constitutional decrees and decrees were issued at the Government ´s proposal and countersigned by the Prime Minister and the ministers responsible for their implementation. Initially there was a provisionally recognized Government in exile which in 1941-1943 achieved recognition as de jure exiled Government  of the Czechoslovak state by the United Kingdom, Soviet Union, United States and other states of the anti-Hitler coalition, as well as a number of Latin American states and, towards the end of the war, after the change of regimes, also by Italy and a number of neutral states. 


From 1942 the process of adopting the decrees involved the State Council, the third element of the Provisional Constitutional Order in exile, also known as “quasi-Parliament” in exile.  From 1941, the Council, an advisory body of the President and Government, comprised the representatives of all decisive political elements of foreign resistance. The State Council prepared advisory reports on draft decrees received from the Government. The political responsibility for presidential decrees adopted in London was thus broadened. 


The drafting process qualitatively improved with the creation of the so-called Legal Council in 1942. The Legal Council was intended as an expert legal body examining complaints from Czechoslovak citizens against the decisions of ministries and administrative authorities  of the Provisional Constitutional Order. In fact it was the exiled Government ´s substitute for the  non-existent Supreme Administrative Court which from the 19th century represented one of the pillars of democracy and the rule of law. The Legal Council also examined draft decrees from the expert legal perspective and reported its findings to the Government  and President.  


The State and Legal Councils were not involved in the drafting of decrees in the liberated territory (their functions were terminated when the President and Government  left London). However, there was no change to the basic procedure - the decrees were drafted by the responsible ministries and considered by the first post-war National Front Government. After that, they were submitted to the President for signature. The decrees mostly implemented the Government Programme declared at Košice on 5 April 1945. The liberated territory was run by means of decrees from 2 April 1945 until the constituent session of the Provisional National Assembly on 28 October 1945. The Provisional National Assembly


A. unanimously confirmed Edvard Beneš as President of the Republic, thus providing additional political and legal affirmation of the continuity of the Czechoslovak state as well as the presidential office.


B. drafted, discussed and passed the so-called constitutional ratihabitio, i.e. subsequent approbation of the presidential decrees.


The idea that, after liberation of Czechoslovakia, the presidential decrees should be examined and approved by the constitutional bodies of the Czechoslovak Republic emerged as early as 1940. It was explicitly mentioned in the explanatory report on the Constitutional Decree on the Provisional Exercise of Legislative Power of 15 October 1940, considered and approved by the exiled Government. This basic principle was reaffirmed by Constitutional Decree No. 11/1944 concerning the Restoration of Legal Order as amended. On 28 March 1946, following extensive debate and clarification of some juristic and political problems, the Provisional National Assembly passed Constitutional Act No. 57/1946 to approve and declare as law the presidential decrees, thus finally sanctioning the ratihabitio. Article 1 of the cited Act provides that the Provisional National Assembly approves and declares as law the constitutional and presidential decrees issued on the basis of the Constitutional Decree on the Provisional Exercise of Legislative Power of 15 October 1940, including the said decree. All presidential decrees were to be regarded as laws from the very beginning, and constitutional decrees were to be regarded as constitutional acts. All decrees approved in this manner were to be promulgated in the Czechoslovak Official Gazette, unless they had already been published in the Gazette. The Decrees were duly published in an Annex to the 1947 Official Gazette entitled “Decrees Issued Abroad”. 


The process of incorporating the presidential decrees in post-war Czechoslovak legislation was thus completed. With regard to the successful ratihabitio, the debate surrounding the decrees, their potential declaration null and void from the very beginning or their amendment or repeal, in effect questions the very foundations of post-war Czechoslovak legislation. 

Issue 2

President Beneš/Czechoslovak Government in exile were not authorized to adopt legislation, Edvard Beneš was not authorized to exercise the presidential office after leaving Czechoslovakia

The situation of Czechoslovakia and its legislation following the Munich Agreement and the events of 14-16 March 1939, characterized as legislative emergency, was not envisaged by the Constitution and was caused by external factors. However, leaving aside the initial period of uncertainty from July 1940 until the final recognition of the exiled Czechoslovak Government  in  July 1941, the situation of the Czechoslovak Provisional Constitutional Order was not unique; other exiled governments or exiled political representations faced similar problems connected with the extraordinary circumstances of World War II. There is an obvious parallel with the situation of the Queen of the Netherlands, the King of Norway or the King of Yugoslavia who, as Heads of states occupied by Germany, also operated on the British soil without their parliaments. The British Foreign Office examined the legislative activities of the Luxembourg Government  and Grand Duchess Charlotte in Montreal, Canada, who also issued normative acts in the form of decrees, proposed by the Government and countersigned by the responsible ministers. The constitutional authorities of Belgium also went through some difficult stages, although in their case King Leopold did not go into exile and the Belgian state was represented by a Government  which found it very hard to resume its activities in exile.  The Belgian Government  did not recognize the surrender declared by King Leopold and, in France on 28 May 1940, issued a declaration stating that the King was in enemy hands and unable to rule. All executive power thus passed to the Government . After the fall of France the Belgian exiled Government  was constituted in London as late as October 1940, initially with only four members. However, Britain recognized his Government  as legitimate and constitutional Government  of Belgium, competent to exercise full authority in the name of the sovereign state of Belgium. The Belgian Government  in exile issued decrees under a special law introduced on 2 February 1940 on  “wartime administration”. Each decree was preceded by a head-note stating that the King is unable to rule and that these regulations are issued with regard to the extraordinary circumstances and with regard to the fact that the legislative assembly cannot meet. In January 1941 the British Foreign Office defined its general position on the status of exiled governments and their legislative activities on the British soil, stating that the HMG policy was to treat Allied governments established in Great Britain as fully competent and sovereign governments and, with a view to protecting the assets of such governments located abroad against the enemy, it would be inappropriate to call into question the constitutional authority of these Allied governments to issue such decrees or decrees-acts; accordingly, the HMG generally recognized the decrees on the same terms as any other legislation of friendly states in time of peace, unless the decrees conflicted with British legislation.
 For this reason, British legislators had to enact their own legislation reflecting the presence of foreign  governments and namely their armed forces and citizens in the British territory, especially concerning the diplomatic privileges, foreign armed forces or the duty to work. 


The situation of Polish authorities in exile was slightly different. The Polish case is unique due to the existence of appropriate provisions in the Polish Constitution, formal preservation of constitutionality and more visible political support provided by Britain and France to the Polish authorities in exile from the beginning of World War II. Articles 12 and 13 of the Constitutional Act of the Republic of Poland of 23 April 1935 enabled the Polish President, under extraordinary circumstances, to  “designate a successor to the President of the Republic for the duration of war”, to appoint a Prime Minister at his discretion and also to appoint ministers suggested by the Prime Minister. In wartime, the Polish President´s term of office was extended “until the expiration of the period of three months following the conclusion of peace”. Accordingly, in the state of emergency during World War II the Poles could invoke their Constitution. The Polish state de facto ceased to exist as a consequence of German and Soviet occupation and the Polish government authorities headed by Prime Minister Felicjan Slawoj Skladkowski and President Ignacy Mościcki were interned in Romania. However, the Polish leadership soon managed to solve the complicated situation and establish a complete system of Polish authorities in exile, initially in Paris and later in Angers.
 The last pre-war Chairman of the Sejm, Wladyslaw Raczkiewicz, assumed the presidential office in Paris on 30 September 1939, on the basis of designation by the incumbent  President Ignacy Mościcki. At the same time, Mościcki resigned. Raczkiewicz then dismissed the interned Polish Government and appointed Wladyslaw Sikorski to exercise the functions of Prime Minister. Other members of the Cabinet were sworn in on the next day. The system of Polish authorities in exile was complemented by the National Council of the Republic of Poland established as an advisory body of the President and Government  by the Presidential Decree “o powolaniu Rady Narodowej” (“concerning the convocation of the National Council”) of 9 December 1939. The Polish system of authorities in exile, relocated to London after the fall of France, was thus also based on three pillars. The Polish Constitution also enabled the exercise of legislative power in the form of presidential decrees. The President issued namely decrees concerning the organization of government, supreme command of the armed forces, organization of the administrative authorities and, when the Sejm was dissolved, also other areas of “state legislation”, except for constitutional amendments and taxation. This power was further reinforced during “state of war”, to be declared by the President.  For the duration of the state of war, the President was empowered to “issue, without the consent of the legislative chambers, decrees concerning state legislation, except for constitutional amendments”. The Polish President in exile also issued decrees at the proposal of the Council of Ministers. The Government  was given extraordinary powers in the Act concerning the State of Emergency. As a result, the Polish constitutional system was better prepared for wartime emergencies than the Czechoslovak one. 


The above facts show that, paradoxically, Czechoslovakia would be penalized for having  a liberal constitution as opposed to the Polish constitution which contained many elements of an authoritarian regime, and for falling victim to Hitler´s aggression already before the outbreak of World War II. 


Despite the differences described above and the problems in Czech-Polish relations, the  Polish system of government authorities in exile and issuance of presidential decrees unquestionably was the primary model for the structuring of the Czechoslovak Provisional Constitutional Order. 


Another question is whether Edvard Beneš really was the Czechoslovak President during World War II, and consequently whether he had the power to issue presidential decrees as the Head of the Czechoslovak state. 


To justify the legitimacy of his status as President heading the entire system or authorities of the Provisional Constitutional Order, Beneš claimed that his resignation made under duress and threat of force against the post-Munich Czechoslovakia on the part of Germany (the situation is well documented, most recently in ZEMAN, Z. and KLIMKO, A.: The Life of Edvard Beneš 1884-1948, Czechoslovakia in Peace and War, Oxford 1997, p. 139 et seq. and DEJMEK, J. (ed): Dokumenty československé zahraniční politiky, Československá zahraniční politika v roce 1938, Vol. II., Praha 2001, namely doc. 819, p. 489 et seq.) was invalid, just as the acceptance of the Munich Agreement was invalid for Czechoslovakia. Beneš thus linked the theory of continuity of his presidential office with the theory of continuity of the Czechoslovak state. This claim was then confirmed by the exiled Government  (Government Resolution of December 1942) and, after the war, by the Provisional National Assembly. The result was a legal fiction of continuous incumbency of the President from the 1935 elections till reelection in 1945 and 1946. 


However, this theory was criticised by Beneš´s opponents already during World War II, and recently revised, namely by Professor Pavlíček and Associate Professor Kuklík, to the effect  that Beneš validly resigned under duress in October 1938, but resumed his office in July 1938 and the fact was reaffirmed by international recognition of Beneš as the Head of State by Great Britain, Soviet Union and the United States (by the year 1943) and other states of the anti-Hitler coalition, as well as by recognition of the act on the part f the domestic resistance, internationally recognized Government  in exile and the post-war Provisional and Legislative National Assembly. 


For that matter, Great Britain during the recognition procedure in 1941 and again in 1942 explicitly stated that issues related to the position of Edvard Beneš, the exiled Government  and generally to the preservation of the Czechoslovak Constitution were an internal affair of the Czechoslovak democracy.

Issue 3

Collective guilt and ethnic discrimination based on the decrees and their indiscriminate  application on ethnic grounds to groups oppressed under the Nazi rule

The national administration and confiscation measures under Decrees No. 5/1945, 12/1945 and 108/1945 regulating property issues applied to a clearly defined group of persons. They did not concern simply “Germans and Hungarians”, but all persons designated as “traitors and collaborators” or “persons with unreliable attitude to the state”. The measures represent legal implementation of the political postulates of the Košice Government Programme and the said decrees are directly linked with the retributions legislation. The properties e.g. of Germans and Hungarians “who took an active part in the fight for the preservation of territorial integrity and liberation of the Czechoslovak Republic” were, however, not confiscated. According to the relevant Interior Ministry guidelines, the decisions regarding the retention of Czechoslovak citizenship under Constitutional Decree No. 33/1945 on Citizenship of 2 August 1945 were to be taken into account in deciding on other “measures against Germans and collaborators”. The decrees did not impact only on natural persons (i.e. individuals), they primarily targeted the German and Hungarian states and legal persons who took part in the war or served the Nazis. On the other hand, it is true that many expressions used in the decrees (e.g. “persons with unreliable attitude to the state”, “traitors”, “collaborators”) and their application in practice reflect the upsurge of strong  nationalistic passions in the immediate post-war period and that in many cases the decrees were applied to persons outside their scope. As a matter of fact, these situations recurred, for different reasons, after 1948. Likewise, there is no legal justification for incidents from the immediate post-war period involving violence, damage to property and transfers of assets without proper legal grounds. However, this question cannot be solved by “annulling” the decrees as such, but by examining individual cases in an administrative or judicial procedure.  The operative legislation of the Czech Republic, and namely the case-law of the Czech Constitutional Court, show that this avenue is open to Czech citizens. It si also impossible to fully accept the objection that the Czechoslovak authorities did not make a genuine effort to suppress the “lawlessness”. Following numerous enquiries from the National Committees, the Government published, as early as on 8 June 1945, through the Czech News Agency and the Official Gazette a declaration on exemptions from the measures against Germans. These exemptions applied to “1. persons returning from concentration camps and prisons, provided that they were imprisoned as a consequence of political or racial oppression, 2. persons who demonstrably provided active support to the Czech nation in the fight against Nazism, 3. employees strictly necessary for continued operations of  a facility”.  The National Committees, administrative commissions as well as security authorities had the duty “to render to these persons personal protection and the protection of their property”
. Major cases of unjust enrichment in deserted or damaged properties were to be handled in accordance with special Presidential Decree No. 38/1945 of 31 July 1945 on Strict Punishment for Plunder.  This crime carried heavy penalties such as five to ten years or ten to twenty years in heavy jail, or  life sentence if the offender was a public official abusing his  powers. 


In respect of the wartime victims of racial and political persecution (with all the restrictions arising from it), the years 1945-1948 represent a period of restitutions of property. Regarding the sweeping criticism of our post-war legislation, it is to be noted that these restitutions were made possible by presidential decrees and thus are logically closely connected with the seizure of enemy property. 

 
 As early as 17 October 1941, the exiled Government  declared that it would regard all property-related acts in the occupied territory as invalid. In the international context, the Inter-Allied Declaration on the issue was approved by the Czechoslovak Government one  year later, on 9 October 1942. The general principle in all states with a similar fate and in neutral countries was a correlation of two acts - seizure of enemy property and restitution. In Czechoslovakia, the process started with Constitutional Decree No. 11/1944 of 3 August 1944, enabling annulment of the decisions of courts and authorities from the period of occupation and  opening, pro futura, the possibility to  issue restitution laws.  The subsequent decrees - Decree No. 2/1945 on Extraordinary Measures to Secure Economic Life in the Liberated Territory of 1 February 1945 and Decree No. 5/1945 regulated the restitution mechanism. Property transfers from the period of “non-freedom”,  including “seemingly voluntary” ones, were declared null and void. 


The Czech Government´s intention to establish the Holocaust Victims Foundation is thus a logical measure, with a purely complementary relationship to the reality of restitutions and the restitution practice in 1945-1948 and fully consistent with the current understanding of the problem in other countries (e.g. extrajudicial compensations to Holocaust victims in Great Britain).


Together with the Austrian ruling party FPÖ (Secretary-General Sichrowsky) which consistently spreads information about alleged “Czech” anti-Jewish measures during the war and after 1945, the Sudeten German restitution lobby misleadingly argues that the decrees also victimized the Jewish population. In the United States the Sudeten Germans invoke House Resolution 562 of 1998 concerning properties wrongfully expropriated by formerly totalitarian governments, calling on the countries of Central and East Europe to provide compensations for expropriated property of Holocaust victims. 

Issue  4 - The decrees as a whole and their mutual relationship

4a) The legal status of each decree must be examined separately, taking into account the long series of implementing regulations, amendments and repeals passed in the intervening period. 


4b) The decrees regulating confiscations (No. 12 and No. 108) can no longer establish new legal effects. Their effect was “exhausted” on their effective dates in 1945 (ex lege principle). Beside that, their present legal status should be examined in the light of  Constitutional Act No. 23/1991 introducing the Charter of Fundamental Rights and Freedoms. Under this Act, the parts of the decrees inconsistent with the Charter ceased to be effective on 31 December 1991 (hypothetical confiscations of enemy property in the present period).


4c) Likewise, Constitutional Decree No. 33/1945 on Citizenship can no longer have legal effects. It was retroactive, i.e. its effects went back from its effective date (10 August 1945). The decree itself was deprived of its constitutional status by the Constitution adopted on 9 May 1948 and issues connected with the citizenship of persons with German nationality who lost their  citizenship under the decree were newly regulated by Act No. 34/1953. 


4d) Ex tunc annulment of the decrees would require parliamentary procedure (perhaps voting on repeals of parts of acts) - however, the question remains which decrees should be annulled, whether in whole or in part (e.g. in Decree No. 108 the parts concerning confiscation of the property of the German state and Nazi legal persons or public funds should in no case be annulled). A symbolic gesture is unthinkable, it would not end the debate and might only give rise to new expectations of major steps towards restitutions, not only in the Czech Republic. Nobody has ever disproved this conjecture, i.e. demonstrated that the quest is a purely symbolic one; the latest statements clearly show that some kind of “compensation” is still at stake. 

Issue 5 - The right to self-determination and the “right to home country”

The argumentation of the opponents is a typical example of how the legal principles of today´s civilized world are selectively applied to the situation immediately after World War II. Today, the concept is still viewed as antagonistic to the principle of “integrity of borders”.  It has absolutely no legal meaning - above all, it is necessary to reject the claim that Hitler was an unavoidable solution for those who could not otherwise assert their right to self-determination. Without due respect for the historical and economic conditions for existence of different national groups in a common territory, assertion of the principle of self-determination, reduced to absurdity, must always lead to a breakup of the community and ethnic conflicts. The “right to home country” is fundamentally alien to the notion of a democratic state of citizens, and any polemics with the “völkisch” approach must necessarily end in further misunderstandings. The Czech Republic´s legislation basically permits acquisition of Czech citizenship by all persons born in the territory of the Czech Republic who wish to return and accept the conditions of citizenship. The access to economic activities and acquisition of property by legal persons is even more easy. In this respect, the Czech Republic ranks among the most liberal states in Central and East Europe. The transfer of concepts such as “völkisch”, “Volksgruppenrecht” or “Heimatrecht” is out of consideration -these concepts evoke special rights derived not from the civil rights of individuals, but from some kind of  collective rights. They do not fall within the scope of the rights of national minorities and thus do not represent a primarily terminology problem - they rather reflect a natural conflict of views on the state-citizen relationship, as envisaged by the present Constitution of the Czech Republic and as perceived by  Sudeten German associations. A compromise between these two approaches should be the common EU acquis (free movement of capital and persons).

Issue 6 - The decrees ordered transfers of population

According to the prevailing Czechoslovak view, the transfer of German and Hungarian minorities from Czechoslovakia must be viewed against the background of the international legal and political situation at the end of World War II and the immediate post-war period. In this respect it is often stressed that the transfer took place on the basis of Chapter XIII of the Report and Article XII of the Protocol of the Proceedings of the Potsdam Conference, that it involved the Allied Powers, that it took place also in other countries and thus does not represent an isolated Czech-German and Czech-Austrian problem.
 Moreover, full understanding of the problem cannot be reached only by analysing the final months of the war or the immediate post-war period.


The idea of transfer of persons belonging to the German minority from Czechoslovakia emerged in the early days of domestic resistance
 and was strongly supported by its military component
.


It is to be noted that other elements of the domestic resistance had different approaches to the radicalism of “soldiers”; e.g. some proposed to solve the “German issue” within the framework of punishment for war criminals or as a part of post-war economic and social reforms
  Even the originally moderate non-communist elements of domestic resistance were radicalized by experience with the conduct of the bulk of the German population during the Munich crisis
,  the large number of Sudeten German administrators in Protektorat authorities and especially by the Nazi plans for “final solution” of the Czech issue and genocide of Czech Jews. These factors which contributed to the post-war transfer and other measures against the German minority cannot be dismissed, ignored or reduced to mere “Czech nationalism” and radicalism which was quite  understandable in time of war. It is also significant that, from the very beginning, it was a democratically oriented resistance movement who reached the conclusion that the Czech-German issue can only be solved by transfers as an extreme and extraordinary measure. V. Kural aptly states that the domestic resistance “had the right to politically lead the Czech nation and express its wishes and interests, inter alia, on the Sudeten German issue”
 A significant milestone which further radicalized the calls for transfer in the ranks of the domestic resistance was the arrival of R. Heydrich as Acting Reichsprotektor and namely the destruction of Lidice and Ležáky and other massive  reprisals following Heydrich´s assassination. The domestic resistance, in its turn, significantly influenced the decisions of the Czechoslovak Government  in exile. It is also impossible to ignore the clear connection between the transfer and the difficulties encountered by Czechoslovak foreign representation (see above) in obtaining “redress for Munich” and securing the renewal of Czechoslovakia within pre-Munich borders.


Although discussions on the transfer of minorities were held also among Czechoslovak exiled leaders from the beginning of war, and e.g. D Brandes has traced their origins back to the Munich crisis in 1938 (he speaks about “lessons learnt from the immediate past”
), the genuine political basis was provided by final recognition of the Provisional Constitutional Order.  In official contacts with the British side, Beneš uses the term “transfer” already in his memorandum on “Czechoslovak Peace Aims” of 3 February 1941 and it comes as no surprise that he does so when speaking of the renewal of Czechoslovakia within pre-Munich borders.
 Originally, Beneš combined the principle of transfer with the possible cession of parts of Czechoslovak borderland territory and this combination appears, to various extent, in his proposals until the very end of the war. The cession of territory was intended not only to reduce the number of persons belonging to the German minority in Czechoslovakia but also to justify the transfer of representatives of the German minority who committed the most serious offences against Czechoslovakia. Transfers were to take place also  within the Czechoslovak territory. On 6 January 1942 E. Beneš drafted a memorandum on the issue of Czechoslovak borders
, an extensive summary of his views on ways to address the situation of the German minority in Czechoslovakia. Beneš assumes that a considerable part of the German population “will be destroyed in the fights during the revolution at the end of the war, another large part will voluntarily flee to avoid annihilation and those who remain will be somehow moved to Germany and Austria”. He rules out a return to the concept of “minority policies of the First Republic”. In principle he requires renewal of the pre-Munich border, making due allowances for “adjustment of the previous historical border of the Republic, ceding to Germany a sizeable portion of Czechoslovak territory in exchange for a considerably smaller German territory, which would automatically, amicably and without further victimization and suffering reduce the total number of Germans in Czechoslovakia by a significant percentage”. Beneš assumes that this measure would reduce the number of Germans by 600,000-700,000. He describes this as “a large territorial, and thus also political, concession to Germany”. He is also aware that this solution will meet with “great resistance ... due to the events in the recent years”. Beneš intended to complement this exchange of territory by and make it conditional on the principle that “additional 1,200,000-1,400,000 German-speaking inhabitants will be transferred from Czechoslovakia to Germany and Austria (i.e. two Germans without territory per one inhabitant with territory)”. To support this solution, he cites the transfer of population from Turkey to Greece after the Greek-Turkish war in 1922.
 In sum, a total of 2,100,000 Germans were to be transferred to Germany and one million were to remain in Czechoslovakia. The transfer was to be an internationally approved orderly operation, with financial assistance to the transferred population. Beneš also assumes that the properties left behind by the transferred population would satisfy major Czechoslovak reparation claims “for all the pillage and plunder in the Republic during the long German occupation”. Beneš´s ideas concerning cession of any part of the territory, just as his proposals that the Sudeten German population in Czechoslovakia should be given  “self-government”, met with opposition of the domestic resistance
 as well as of the exiled Government   with which Beneš officially and unofficially discussed his transfer plans.


In November 1943 Beneš specified his transfer plans in a “ten-point plan for transfer of the German population from the Czechoslovak Republic” which he first presented during his talks with the Soviet leadership in Moscow and then notified to the Foreign Office.
 The plan includes the principle that Czechoslovakia will, through its own legislation, determine the retention of citizenship by persons of German and Hungarian nationality and thus define the group of persons included in the transfer. In particular, the loss of citizenship and subsequent transfer is  envisaged in respect of active Nazis, Gestapo personnel, representatives of the Nazi administration in Protektorat authorities and functionaries of Heinlein´s party. Beneš again rules out the return to pre-Munich legislation concerning special minority rights; “minority citizens” are to have “all individual civil and democratic rights”. The transfer was to take place 2-5 years after the end of the war, following thorough political, economic, technical and financial preparations, and was to fit in with the general “plan for reconstruction of the Republic”. Apart from the departure of German population, Beneš proposed to bring into Czechoslovakia Czechs from Vienna and Yugoslavia, perhaps to make the impression of a population exchange.
  Beneš then outlined his views in  a brief memorandum entitled “Some Main Principles for the Future Status of Czechoslovakia”, admitting the possible exchange of territory with Germany and Hungary, as well as the possibility that after the transfer Czechoslovakia would respect the future regime for national minorities in European states, to be set at a peace conference.
 The document was presented to the Soviet and British sides and considered and approved by the exiled Government  on 11 January 1944.

 
The final version of Czechoslovak requirements concerning the transfer of German and Hungarian minorities was formulated in the context of talks on terms for the cease-fire between the Allies and Germany. Already on 23 March 1944 Beneš discussed the problem with Ambassador Nichols.   According to Táborský´s record of this conversation, Beneš told Nichols that, aside from the border issue, the Czechoslovak side wants to include in the cease-fire terms the question of internationally controlled  transfer and reparations.
 On 9 June 1944 H. Ripka warned the Government about the urgency of the talks on transfer in connection with repatriations. Following a discussion on economic aspects of the transfer, the Government  approved Ripka´s proposals.
 The work on a concrete proposals for the Allied Powers thus started.  According to Táborský who wrote an extensive analysis of the transfer issue at Beneš´s request, the first draft was completed at the Foreign Ministry in July 1944.
 The Government again considered the issue on the basis of Minister Ripka´s exposé at its secret meeting on 11 August 1944.
 In connection with the transfer Ripka proposed that Czechoslovakia should request the Allies to include in the cease-fire terms a provision instructing Germany and Hungary to accept “the Germans and Hungarians who will be deprived of Czechoslovak citizenship or move to Germany or Hungary, will be accepted by these states and become their citizens. Starting from their arrival at the border, Germany and Hungary must take care of them and allocate them land”. Compensations for properties left behind in Czechoslovakia - except for properties confiscated in criminal cases subject to retribution - were to be paid from “Czechoslovak claims against Germany and Hungary” . The Government  proposal  for an internationally approved transfer of the German minority was then included, together with the repatriation, retribution and property-related issues, in the Aide-Mémoire of 24 August 1944  concerning terms for a cease-fire with Germany, intended as a supporting document for the talks of the European Advisory Commission. On the basis of this Government  paper, Beneš discussed the relationship between the Czechoslovak cease-fire terms and transfers with Ambassador Nichols on 7 September 1944.  Beneš namely explained the reason why Czechoslovakia deemed it necessary to mention the transfer issue in the cease-fire agreement - in his opinion it was only a question of time before the transfer could be carried out. According to Táborský  Beneš said: “We cannot waste the potentially long interval between the cease-fire and the peace talks”.
  Beneš namely believed that the transfer would either be carried out within two years after the war, or would not take place at all. Unlike the international approval for the principle of transfer and number of transferred persons, Beneš required that the conditions for deprivation of citizenship should be laid down by domestic legislation. During his conversation with Nichols Beneš again stressed that the “fundamental” Czechoslovak cease-fire terms were the pre-Munich border and transfer. The transfer as such was discussed in more detail at the Government  meeting on 7 November 1944 in connection with the memorandum which the Foreign Ministry wanted to present to the Allied Powers and the European Advisory Commission to further specify the principles stated in the Aide Mémoire of 24 August 1944. The debate was opened by Minister Ripka who briefly recapitulated the historical background and the relationship between the transfer and the renewal of pre-Munich borders. Ripka went on to describe the “weak points” of the Czechoslovak position and the disadvantages of the solution. According to him the problem was “impoverishment of the state”, economic loss and loss of labour. He also feared that the transfer could meet with opposition among the general public and Western politicians. On the other hand he stressed that, with regard to the envisaged criteria for transfer,  German workers should be the least affected group,  and the “economic losses should thus be reduced”. Ripka also mentioned the connection between the transfer talks and the process of shaping a common Allied policy on the issue, namely in respect of the western border of Poland. Finance Minister Feierabend then discussed the problem from the economic perspective. He started with an overview of the economic impacts of the transfer and a proposal for compensations payable to the transferred persons for property left behind in Czechoslovakia. He also stated that approval of the transfer plan is a political problem and that economic losses are the necessary price to be paid for a “homogeneous” state. Ministers  Feierabend and Majer both supported the idea that qualified and skilled workers should remain in Czechoslovakia. Minister Slávik pointed out that the measures must have equal impact on the Hungarian population. Justice Minister Stránský urged that, together with the transfer memorandum which was to serve as a basis for the Government´s foreign policy, it was also necessary to finalize the constitutional decree on citizenship which was to serve as a basis for the domestic political line, including the explanatory report which he envisaged as a “historical document” explaining the reasons why the Government  opted for the transfer and deprivation of citizenship. The Government  continued to consider the transfer issue on the next day. The debate was opened by Minister Stránský who expressed certain doubts about the transfer. He was not sure about the technical feasibility of the plan and had some fears about the extent of economic and especially about potential territorial losses. He pointed out that the plan would affect also individuals who “suffer for their nation´s deeds, as a family suffers for their father´s deeds”. Otherwise, he did not in principle reject the transfer idea and found it basically “just”. The ministers also agreed that the memorandum would treat the German minority issue and the Hungarian minority issue as two separate problems, namely because in the Hungarian case the  possible solutions included exchange of population as well as assimilation. However, Ripka also warned about the different British approach to the Hungarian issue. The Government  finally approved the draft memorandum and presented it to the four Powers (Soviet Union, United States, Great Britain and France) and the European Advisory Commission on 23 November 1944.
 In the memorandum the Czechoslovak Government  required the Allies to accept in Germany Czechoslovak citizens who would be deprived of citizenship on the grounds of having previously accepted the citizenship of enemy states. Czechoslovakia pledged to retain not more than 800,000 Germans and required the transfer of roughly 1,600,000 persons belonging to the German minority. Regarding the Hungarian population, the Czechoslovak Government envisaged the application of the principle of exchange of population with Hungary. On the basis of the results of the Government debate, the memorandum noted that the whole issue of selecting persons for transfers must be addressed in connection with Czechoslovak citizenship legislation. The Government  also rejected the idea that the German minority issue should be solved by cession of territory. Despite the Government ´s opinion, the High Command, upon Beneš´s instruction dated 7 February 1945, reworked the original proposal of the Armed Forces HQ concerning the Czechoslovak border of 18 December 1943. The reworked proposal still contained, beside territory “to be annexed” also territory “to be ceded”, a total of 1,790 sq km with 340,000 inhabitants having German nationality, namely in Vejprty area,  in North-West Bohemia and in Šluknov, Frýdlant and Broumov areas. The attached calculations of post-war numbers of German population still respect the number of 800,000 persons “to be left in Czechoslovakia”.


The result of Ambassador Nichol´s talks with Foreign Secretary Eden concerning the “border formula” and the related issue of transfers was presented by Ministers Masaryk and Ripka at the Government  meeting on 1 December 1944.
 Although both politicians welcomed the British position on the transfer, they also warned that the issue would be finally resolved only at the peace conference, during the crease-fire with Germany. In any case, there was a shift in the  British policy indicated by the pledge to enable the Czechoslovak authorities to exercise full state  (administrative) power over the territory within pre-Munich borders. As a matter of fact, the FO subscribed to the approach associating the transfer plan with the exercise of sovereign state power over pre-Munich territory  at least from January 1944 when it reviewed Beneš´s “ten-point plan” for the transfer of Germans from Czechoslovakia.


The minimum principles of Czechoslovak foreign policy in respect of transfer stated by Ripka in his despatch to the Czechoslovak Embassy in Washington dated 1 December 1944
 include the following points: “a) pre-Munich borders, b) expulsion of Nazi extremists, offenders and dangerous elements, c) those Germans who regard Germany as their spiritual and political home must be enabled to move to Germany, d) only those Germans whose loyalty is beyond all doubt and who cannot pose new risks to the state and general peace may be allowed to remain in Czechoslovakia, e) in matters of loyalty and reliability,  the Czechoslovak people will be the sole arbitrator”.


Although in the light of post-war experience it may seem that the transfer was part of the Communist policies already since Beneš´s visit to Moscow in December 1943, the Communist Party´s approach to the issue merits closer examination. As a matter of fact, the exiled Communist Party leadership from the beginning adopted a reserved approach to the transfer plans of Beneš and his Government  and attempted to present its own alternative. On 21 December 1943 it proposed to resolve the German issue “within the framework of the action to punish the persons responsible for the war and offences against the Czechoslovak Republic, on anti-Fascist and anti-Nazi lines within the intention of the present theses
 “: a) Every person who actively assisted Hitler and committed high treason against the Republic shall be liable to punishment - including expulsion from the Republic and confiscation of property. b) Other citizens of German nationality will be given an opportunity to opt either for Germany or for Czechoslovakia. The Czechoslovak Government  reserves the right to decide on a case-by-case basis. c) Active participation of Czechoslovak citizens of German nationality in the fight against Hitler before Munich as well as after Munich automatically entails the right to Czechoslovak citizenship. d) The whole operation should be carried out with an active participation of German anti-Fascist fighters.” The Communist policy on the issue bore the mark of their political and “class” interests, e.g. they called for a more conciliatory approach to German workers and their definition of “anti-Fascist fighters”  included above all German Communists. An additional complication in the Communist  approach to the transfer was that, due to their pre-war ideology and policies, they could not simply abandon all principles of “proletarian internationalism”. They started to support the idea only after  realizing that by doing so they might score some points in the turbulent post-war atmosphere. One of the first impetuses for the change of their position was the official Soviet support for Beneš´s transfer plan. The turning point in the development of the Communist position were the talks in Moscow in March 1945; at that stage, the Communists attempted to take advantage of the cautious Western stance on the transfer and claimed that the only Power able to carry out the operation was the Soviet Union. Support for the transfer was further encouraged by the failure of the Czechoslovak side in negotiations on the terms for the cease-fire with Hungary which did not initially include the principle of international transfer of Hungarian national minorities, when the Czechoslovak requirements were actually backed only by the Soviet representative. In all likelihood the Communist support for a radical transfer plan was also encouraged by the reports about the Slovak population´s strong antipathy towards the Hungarians who settled in the Slovak territory after the Vienna arbitration. 


Beside the “internal” Czechoslovak dimension, the transfer of the German minority has a more important international dimension. The Czechoslovak position on the transfer of the German populations cannot be viewed in isolation as a Czechoslovak-German problem (and even less as a Czech(oslovak)-Austrian problem!) without comparison with the measures adopted by other states of the anti-Hitler coalition and without recalling, at least briefly, the policies of the Allied Powers on the issue. In fact, during World War II similar requirements for a radical resolution of the “German issue” were formulated also by the Polish and Yugoslav exiled leaderships and domestic resistance.
 Especially the Polish side during the talks on Czechoslovak-Polish confederation showed intensive interest in the Czechoslovak Government ´s position and both exiled representations supported each other in enlisting international support for the transfer plan, namely in the initial stages of World War II.
 One of the many proofs is the meeting of Minister Ripka and E. Raczyński on 29 November 1941, the summary of which was distributed to Polish embassies
 or the relevant report drafted by the Polish legation to the Czechoslovak Government  in exile.
 However, this trend became less prominent after Beneš´s trip to Moscow in 1943 and especially after the establishment of the so-called Lublin Committee and its recognition as provisional Polish Government. During discussions on the transfer plan, the Czechoslovak exiled Government  also sought the support of “Western” exiled governments.
 In this respect a prominent actor was the Netherlands Government, with regard to the deliberations on the fate of Friesland and, especially after 1944, with respect to the plan to obtain from Germany territorial compensation for the flooded Netherlands territories, naturally in the form of territory without  the  native German population.


However, the decisive factor was the position of the Allied Powers. Without their consent, the transfer would not take place. Especially Great Britain was from the very beginning of the war  fully aware of the necessity to seek alternatives to pre-war minority policies, as reflected by the memoranda of the Royal Institute of International Affairs.
As the war progressed, it became increasingly apparent that an internationally approved transfer of national minorities would be only possible way to resolve the complicated ethnic problems in several states of Central and South-East Europe. One of the reasons underlying this view was the fact that in the interval between the two wars the protection of national minorities under the auspices of the League of Nations proved ineffective and especially the German minorities became a significant element in the aggressive Nazi policy. In addition, there did not exist a broader international consensus in favour of reintroduction of a similar or reformed minority protection system. Likewise, the principle of separation of the territory inhabited by minorities, as applied by the Powers in Munich and during the Vienna arbitrations, was naturally unacceptable for the states that would potentially be affected by such solution.
  Detlef Brandes has proved in several studies that by supporting the transfer (and thus creation of homogeneous nation states) the British Government  intended to reinforce the positions of Central and East European states “so that in the future they could manage without British help”.
 In any case, by 1943 it was clear that, namely in Central Europe, not even a broad federation would prove a viable alternative, especially after the failure of  Czech-Polish talks. 


For these reasons, the Three Powers were considering the transfer already during World War II and in principle confirmed their consent to the Czechoslovak side, although they certainly had different views on the objectives of the transfers and different reasons for approving the transfers as part of the Allied policy towards Germany. As shown by D. Brandes in his latest monograph Der Weg zur Vertreibung 1938-1945, the problem is not a clear-cut one and should be viewed as an evolving policy, shaped by a number of international political factors in the period between the Atlantic Charter and the Tehran, Yalta and Potsdam conferences in 1943-1945. This chapter does not provide enough room for their detailed analysis; the aim is rather to briefly summarize the most important facts related to the presidential decrees and the “Czechoslovak case”. 


The British Government  approved the general principle of transfers of German populations from the countries of Central and East  Europe after the war at the War Cabinet meeting on the basis  of A. Eden´s memorandum entitled “Anglo-Czechoslovak Relations” of 2 July 1942. At this stage, the Czechoslovak and British sides were seeking a compromise formula for de-recognition of the Munich Agreement and the above memorandum explicitly acknowledged this connection.
 On 7 July 1942 Eden informed Beneš about the War Cabinet´s consent to the principle of post-war transfer of national minorities.
 On 22 April 1943 W. Strang from the Foreign Office told Beneš that during his visit to the United States he should act on the assumption that the British side had already approved the principle of transfer of the Sudeten German population. However, the British side reserved judgement on the concrete mechanism of the transfers in Central and South-East Europe and required that the Powers should not give their final consent until the cease-fire with Germany. A document crucial to understanding the British views on the transfer issue is the report from the Interdepartmental Committee on the Transfer of German Populations presented by the Committee chairman, FO diplomat J.M. Troutbeck on 12 May 1944.
 The report starts by reaffirming that Britain has in principle pledged its support for Czechoslovak and Polish transfer plans. Generally, its basic idea  is the association between the transfer of the German minority from the reconstituted Czechoslovakia and the transfer of German populations from the “new Polish territories” (i.e. the report links the transfer to the question of western Polish border). The report also explicitly acknowledges the connection between the transfer of the German minority and the British War Cabinet resolution of 8 October 1943.
 However, the report envisages a possible transfer of the German minority also from the territories of Hungary, Romania, Yugoslavia as well as Alsace-Lorraine. It points to the economic and political problems arising from the transfer, but in sections 12 and 13 of the Conclusions it agrees that a half-hearted solution would be the worst one and advises against special international protection for the remaining minority populations. On the other hand the report notes that the transfer will inevitably cause great human suffering. In any case, the transfer was to be organized by the Supreme Allied Authorities (the report envisages three local commissions - one for “the Sudeten districts of Czechoslovakia”) with the participation of Czechoslovak and Polish representatives. The factor crucial to future discussions on the link between the transfer and post-war Czechoslovak legislation was section 18 in Part Two of the report (Recommendation for Action) which explicitly states that persons included in the transfer shall  leave in their state of origin all movable and immovable property, that this property shall devolve to the state of origin and will probably be regarded as part of German reparations. Equally significant is section VIII of Part Two of the report which establishes the principle that all persons who “at the present date” possess German citizenship under German laws should be transferred. Possible exemptions were to be defined by Czechoslovak and Polish legislation. The report explicitly declares that the Committee has not found any equally “practical” criterion. From the present perspective it may seem paradoxical that the British  Interdepartmental Committee on the Transfer of German Populations feared that the country of origin could prevent somebody from leaving. 


President Roosevelt informed Beneš about the U.S. consent on 13 May 1943 during Beneš´s trip to the United States (although until March 1945 the British sources claimed that the United States had yet to state their final position). Minister Ripka informed the Czechoslovak Ambassador to the Soviet Union, Z. Fierlinger, that Roosevelt approved the transfer.
  The Soviet response reached Washington while Beneš was still in the United States. Ripka told Beneš that the Soviet Ambassador Bogomolov explicitly assured him that the Soviet Government approved the transfer idea.
 During his visit to Moscow in December 1943 Beneš received further affirmations of the Soviet position from the Soviet top leadership.
 According to Ripka´s report to the Government on 7 November 1944, the transfer principle was approved not only by the United States, Soviet Union and Great Britain, but also by France through M. Dejean.


The principle of internationally controlled transfer became a significant element in inter-Allied talks at the end of the war, namely in the context of the final determination of the western Polish border.
  However, it is true that namely the United States adopted already at the beginning of 1945 a reserved approach to the concrete preparations for the transfer of German minorities in Europe. It agreed that Czechoslovakia was entitled to seek a solution to this complex minority problem and especially recognized that Germany and German minorities had in the past decade caused wrongs to Czechoslovakia. On the other hand, it viewed the whole situation in the context of transfers of Germans from other countries and the fate of all refugees whose massive influx was straining the Allied authorities in Germany.  It also intended to take into account the preservation of peace and security in Europe as a whole. The United States warned that no unilateral actions to resettle large groups of population should be taken prior to the final approval of the transfer and agreed that a “transfer of that kind” must be carried out gradually, with international approval and under international control. This position was notified to the Czechoslovak Government in exile by the  U.S.  Chargé d´Affaires a.i. R.E. Schoenfeld on 31 January 1945 in response to the Czechoslovak memorandum of 23 November 1944. Schoenfeld added that the United States would continue to consider the issue.
 For this reason, the United States criticized especially the “wild” transfer in May/June 1945 and reiterated their requirement that the operation should take place under the control of, and on the basis of an agreement between the Allied Powers. Similar views, although more favourable to transfers as a principle solving the minority issue, were expressed by Great Britain. In letters to Minister Masaryk dated 27 January and 8 March 1945, Ambassador Nichols states that HMG acknowledges the receipt of the Czechoslovak memorandum of 23 November 1944 and studies its content “with care and sympathy”.
 However, since the problem related to the overall solution of the German issue, Great Britain intended to first discuss the transfer with other major Allies. Therefore it asked the Czechoslovak Government and President Beneš to exercise restraint in their public statements. The need for an international agreement on transfers was also stressed by Winston Churchill during his last meeting with Beneš on the British soil on 25 February 1945.
 The British public, some Conservative and especially Labour politicians and the media were increasingly critical namely of the “wild” transfers. A major factor in this development certainly was the long-term and consistent anti-transfer campaign conducted by  Jaksch´s German Social Democrats.
   Some Jaksch´s arguments, especially concerning the ethnic grounds, his demands that minority rights should be safeguarded according to the principles of American democracy, that the decision on the transfer should be  postponed until the peace conference or his warning about economic losses and unfeasibility of the operation are worth considering, but  the idealized picture of Jaksch recently presented namely by M. Churaň is definitely unacceptable.
 It would be useful to analyze in more detail the connection between Jaksch´s German nationalism and Socialist rhetoric
 and his demonization of President Beneš´s role. It is also to be noted that Jaksch´s group were not the sole representatives of German emigrants from Czechoslovakia, not even of the social democratic ones. More importantly, at the end of the war Jaksch did not offer the Czechs and British any alternatives (autonomy was not an alternative, and federalization of Central Europe even less so), and  Jaksch´s vision of a strong anti-Nazi opposition in the Sudeten area rising against the Czechoslovak-British agreement concerning renewal of Czechoslovak administration in the entire pre-Munich territory did not materialize. 


During the “wild” transfers which started with the participation of Czechoslovak military and administrative authorities immediately after the end of the war and in many districts continued until the Potsdam Conference, over 600,000 Germans were forcibly transferred from Czechoslovakia. The process involved a number of crimes, acts of violence and individual injustices committed namely by the so-called Revolutionary Guards. There were unlawful efforts to intern almost the entire German population, including women, children and the elderly, in special camps and centres.
 On the German and Austrian sides, this issue is connected with  attacks on Act No. 115/1946 concerning the lawfulness of acts related to the fight for renewed freedom for Czechs and Slovaks of 8 May 1946 which established i.a. the impunity of acts “expressing the desire to justly revenge the acts of the occupants or their collaborators” committed between 30 September 1938 and 28 October 1945. Czechoslovakia is criticized for failing to introduce legislation to punish “excesses” and obvious crimes against persons belonging to the German minority. This “Amnesty Act” is thus associated with Beneš decrees. At present it is regarded as one of the main problems in Czechoslovak post-war legislation in the context of screening Czech legislation prior to the Czech Republic´s entry in the EU.
  These views must be confronted with the fact that, judging from the purpose of the Act, its language, preparatory  documentation and debate in the National Assembly, this legislation was not intended to apply to crimes committed “for base and dishonourable reasons”.
 As a matter of fact, many perpetrators of post-war crimes against persons belonging to the German minority were convicted, although not all offenders were traced and punished and not all sentences may seem adequate from the present perspective. An additional problem is the change in the perception of the issue after  February 1948. In this respect, one of the best known cases is the punishment of Lt. Karol Pazúr who on 18 June 1945 in Horní Moštěnice near Přerov ordered a mass execution of 265 Germans from Spiš area, forcibly removed from a transport. The victims of this mass murder included 120 women and 74 children. Pazúr was sentenced by the Supreme Military Court in Prague to 20 years in prison, but after the amnesty in February 1948 his sentence was reduced to ten years. Eventually,  Pazúr was not even required to serve the whole reduced sentence.


The increasing German terror towards the end of the war, especially during the May uprising, was countered by violent retaliatory actions of the Czech population e.g. in Prague, Přerov, Ústí nad Labem or Brno. This was one of the dark periods in Czech-German history and it is gratifying that in the past ten years a number of taboo subjects have been opened and analyzed.
 Publication of the results of this research and identification of persons responsible for actions outside the scope of Act No. 115/1946 concerning the lawfulness of acts related to the fight for renewed freedom for Czechs and Slovaks is the only way to come to terms with this chapter of our history. Nevertheless, the events during the “wild” transfers are not a sufficient argument for annulling and casting doubt upon the presidential decrees. Without the appropriate legislation, which moreover does not considerably differ from the acts of most other occupied European states concerning enemy (mostly German) property or the property of collaborators and war profiteers, the situation on ground would have been uncontrollable. It should be also kept in mind that  in the first weeks after liberation the crucial task was to rebuild and enforce the state power over a territory which had for six years been under the control of enemy states. Moreover, many  administrative decisions and general legal standards were amended in the following period by subsequent legislation as well as through administrative and judicial proceedings in which e.g.  the  Supreme Administrative Court often had the last word. In fact the guidelines intended to end this initial “wild” phase of transfers, ordering the population to “respect those German citizens who remained loyal to the Republic, took an active part in the fight for the liberation of the Republic or suffered under the Nazi and Fascist terror” were adopted by the Government as early as 15 June 1945.
 


In the light of the results of the recent historical research, it is also necessary to correct the  cliché which keeps appearing in Sudeten German publications regarding hundreds of thousands of victims of  “wild” transfers or even a genocide of the German minority. In early 1990´s the number of victims of “wild” transfers was estimated at 20,000-40,000.  The Czech-German Commission of Historians agreed on 25,000 victims.
  However, the allegations concerning genocide which regularly resurface namely on the German and Austrian sides must be categorically rejected. On the other hand, it is to be admitted that Czechoslovakia took advantage of the  “wild” transfer to create a situation which the Potsdam Conference had to take into account. However,  even the  “wild” transfers inevitably required the cooperation of Soviet authorities in Soviet zones of occupation; this is also true, to a lesser extent, of the American and British authorities; e.g. the British zone was predominantly the destination of “Reich Germans” who were domiciled in areas under British control before the war. 


The decision adopted at the Potsdam Conference in August 1945 provided an international legal basis for the transfer, further specified by decisions of the Allied Control Council. Although this stage is outside the scope of this study, it is necessary to recall that the steps taken by Czechoslovak authorities from the start of orderly transfers in January 1946 respected these facts and in most cases were consistent with the international conditions for transfers. This fact was noted in the regular reports from British diplomats dealing with this specific issue; e.g. the British Consul Bamborough was sent to Karlovy Vary for this purpose.
 The logistics of the transfers  corresponded to the resources available at that time, but the conditions in camps, especially in the winter of 1945/1946, were very cruel, namely for women and children.
 Another problem was the separation of families during transfers (which was e.g. the subject of parliamentary questions in Great Britain)
 and other individual traumatic experiences which merit the attention of the Czech side. The food and clothing rations were also inadequate, although the Czechoslovak authorities used the assistance in kind provided by UNRRA for the transferred population.
  During the orderly transfers between January 1946 and the end of 1946 (when the mass transfers in principle ended), more than 2 million persons were transferred to the zones of occupation in Germany. Almost 1.5 million Czechoslovak Germans were admitted to the U.S. zone of occupation and over 800,000 to the Soviet zone. Acceptance of the transferred persons by the competent Allied authorities in Germany or Austria rules out any potential objections against the legal basis for the transfer, because in accordance with international law and with the principle established by the European Advisory Commission already in December 1944, the Allied authorities acted on behalf of the German state which surrendered unconditionally.
  


Nevertheless, this does not mean that the internationally approved transfer would withstand criticism. E.g. it is to be noted that a significant percentage of transferred persons were German anti-Fascist fighters
 who did not meet the definitions decisive for transfer and loss of citizenship, or that the initial measures against German population impacted on German-speaking Jews.  As a matter of fact, many incidents during the transfer of German minorities were criticized by contemporary Czech witnesses
 and the treatment of German anti-Fascist fighters was negatively viewed also by British diplomats.
 The Czechoslovak Government was aware of the legal implications of the problem and e.g. the Interior Ministry regulations issued by the end of 1945 stress the urgent need to consistently single out German anti-Fascist fighters and Jews who  were not to be included in the transfers, and to address their problems with restitution of property.
 The issue of Czechoslovak Hungarians was rather more complicated. The Western Powers were opposed to mass transfers of Hungarian populations and, under the peace treaty with Hungary, the question was to be resolved by an agreement between the two states. However, the Hungarian-Czechoslovak agreement concerning the exchange of population of February 1946 led to the exchange of mere 73,000 persons.
 A large portion of the Hungarian minority was thus exposed to “reslovakization”, i.e. forcible assimilation and registration as persons of Slovak nationality. More than 40,000 Hungarians from South Slovakia were forcibly resettled to other parts of Czechoslovakia. 


Nevertheless, the transfer of German and Hungarian minorities must be viewed against the background of problems caused by the large migration flows in Bohemia and Moravia after the Munich Agreement, under Protektorat, in the final months and immediately after the end of World War II. The displacement and expulsion, mainly of  Czech and Jewish families, as well as German opponents of Nazism who emigrated to Czechoslovakia, started immediately after the Munich Agreement. The subsequent processes initiated by German authorities in the Protektorat were discussed above. As a result, in the wake of World War II the Czechoslovak state was faced with political, social, economic and legal consequences of emigration, displacement and repatriation of its citizens.
 Similar, and in many parts of Europe even worse demographic, economic and social problems were certainly no exception in the first months after the war. 


In identifying persons for the transfer, the primary legislation was Constitutional Decree  of the President of the Republic No. 33/1945 of 2 August 1945 on the Citizenship of Persons of German and Hungarian Nationality. It is certainly no coincidence that the decree was signed only after the Allied Powers finalized their position at the Potsdam Conference. It is based on the theory that, from the perspective of Czechoslovak legislation, persons of German and Hungarian nationality remained Czechoslovak citizens throughout the war and were only released from Czechoslovak citizenship on 10 August 1945 by virtue of this decree. As a result, from the perspective of  Czechoslovak legislation they became foreigners in the Czechoslovak territory.
 However, it  is to be noted that these former Czechoslovak citizens accounted only for a certain portion of Germans in the Czech lands after the end of the war. There was a relatively large group of Reich Germans (German citizens from the pre-Munich or pre-occupation period)  whom the Allies were obliged to unconditionally repatriate to the zones of occupation in Germany.  This is confirmed by a record of the FO German department dated 1 February 1946 which states that all Reich Germans are to be “returned to their place of domicile in Germany”.
 T. Staněk estimates that the number of Reich Germans, including German refugees from the East, exceeded 400,000; together with the Sudeten Germans they totalled 3.5-4 million.
 The expectations that the number of German population in the Czech lands would decrease with the impending end of the war and theatre of operations moving closer to the country thus failed to materialize, and the high number of potentially hostile population (in the legal language of that time “persons with unreliable attitude to the State”) represented a serious problem facing the renewed Czechoslovak state power.


In the context of the decree and in the broader context of debates on the transfer issue, it is interesting that already in the autumn of 1939 representatives of the democratic domestic resistance, especially  Prof. Z. Peška and his Legal Group, proposed the transfer as an extraordinary solution of the German issue, in association with the determination of Czechoslovak citizenship.
 The process of drafting the Citizenship Decree started in the London exile and its individual versions reflect the development of the Czechoslovak Government´s international political negotiations concerning the transfer of German and Hungarian minorities. The initial drafts presented by the Interior and Foreign Ministries associated the loss of Czechoslovak citizenship with concrete involvement of  the German population in the Nazi regime (active Nazis or Protektorat administrators). The drafts were presented to ministries for comments already in 1943.
 Some ministries, e.g. the Justice Ministry and Economic Renewal Ministry, recommended that in the first place it would be advisable to clarify the international legal aspects of the solution of  the German issue, and only then prepare a Czechoslovak decree on the citizenship of persons belonging to national minorities.  The Finance and Defence Ministries, in their turn, maintained that citizenship should lost by the largest possible group of persons belonging to the German minority on the grounds of previous acceptance of citizenship of enemy states. Opponents of Nazism or active resistance fighters would be entitled to apply for a recovery of citizenship.
 Due to these differences of opinion it was decided that the decree would be drafted by the Commission on Provisional Legal Measures, comprising experts from the ministries concerned. The Council of Ministers repeatedly urged them to speed up the work on the decree. E.g. during a debate on repatriations on 9 June 1944, Minister Němec required that the rules for transfer and loss of citizenship should be set as soon as possible, to ensure that only Czechoslovak citizens are repatriated to Czechoslovakia. Repatriation of foreigners from Czechoslovakia was to be organized with the assistance of UNRRA.
 The link between transfers and loss of Czechoslovak citizenship was reaffirmed by Minister Ripka at the secret Government meeting on 11 August 1944, in the context of work on the Czechoslovak terms for cease-fire with Germany and Hungary.
  During the debate at this crucial meeting of the Council of Ministers, Interior Minister Slávik promised to speed up the work on the Czechoslovak Citizenship Decree and proposed that citizenship should be lost by everybody who “by implied acts proved that they deem themselves to be German citizens”. Slávik´s approach was supported by the majority of ministers, including J. Lichner who stated that the intention was to “get rid of” the largest possible number of Germans. The draft elements of the decree prepared by the Interior Ministry in August 1944 thus still favoured the solution that Czechoslovak citizenship should be lost by persons belonging to minorities who acquired the citizenship of enemy states and demonstrated certain relationship to such enemy states, e.g. as politicians, judges, public servants or members of the armed forces.
  “Competing” elements of this crucial decree dated 22 September 1944
 were drafted at an expert group meeting at the Foreign Ministry Study Institute. The text approached the citizenship issue from a different angle, proposing that only persons classified as anti-Fascist fighters should be exempted from the general deprivation of citizenship. The conflict between the two approaches (however, even the Interior Ministry eventually accepted the other version, following agreement with the Foreign Ministry) was repeatedly discussed by the Government, namely during Government meetings on 7 August and 10 November 1944. The Government meeting on 10 November approved a compromise text which was closer to the Study Institute version.
  Moreover, during the debate the ministers  referred to formulations used in the Czechoslovak memorandum on transfers of 23 November 1944. The Government created a committee composed of the Justice, Interior and Foreign Ministers to draft an explanatory report on the decree, make some stylistic corrections and agree with the President on the procedures for consideration and adoption of the decree. For international political reasons, the decree did not complete the adoption process in London and was not even submitted to the State Council for consideration and advisory report.
 


The post-war Government built on the preparatory work of the London Government and its ministries. The final text of the Constitutional Decree on the Czechoslovak Citizenship of Persons with German and Hungarian Nationality was considered by the Government during several meetings in June/July 1945. At the Government meeting on 15 June
 Interior Minister Nosek confirmed that the work built on the basis prepared in London, taking into account also the comments of the domestic resistance and a thorough analysis of all citizenship regulations issued between Munich and liberation.
 An interesting fact is that the authors also  drew on unused drafts of the Act concerning the Acquisition and Loss of Czechoslovak Citizenship considered by the Government and ministries from early 1937 which mention categories such as “persons with unreliable attitude to the State” or “persons taking part in societies, associations or enterprises hostile to the Republic”.
 Beside Minister Nosek, the work on the decree involved Justice Minister Stránský and Health Minister Procházka who took part in its preparation already in London. The Slovak viewpoint, namely in respect of the Hungarian minority, was to be represented by another Committee member, Dr. Pietor.


During consideration of the final draft of the elements, the Government encountered the problem posed by possible change of the status of the Slovak National Council in processing citizenship applications vis-a-vis the position of provincial National Committees in the Czech lands, and namely the problem posed by persons with Czech or Slovak nationality who accepted German or Hungarian citizenship “under pressure of occupation”. Beneš´s secretary Táborský again spoke up against the draft, repeating his objections from London and pointing to the fact that some provisions of the constitutional decree were inconsistent with the previous Decree No. 5/1945 on the National Administration.
  Although the elements of the decree were approved already on 19  June 1945 and submitted to the President for signature on 22 June
 the Government reopened the issue due to the objections of the Slovak National Council. Moreover, the decree was not signed  until the beginning of August 1945 because Beneš was waiting for the decision of the Potsdam Conference, as he explicitly told the Interior Minister.
 The requirement of the Slovak National Council that the Interior Ministry´s authority to decide on citizenship in Slovakia should be transferred to the Council´s Internal Affairs Commission was not accepted, but in practice the Slovak National Council continued this policy till January 1946.
  As a result, in the period preceding the signature and publication of the finalized decree, the Government merely informed the provincial and district National Committees, through  a statement for the Czechoslovak News Agency and the Official Gazette on 11 June 1945, about the possibility to issue “provisional citizenship certificates”.In handling these cases the National Committees were to make sure whether the citizen demonstrated a reliable attitude to the nation and state and examine the documents, not older than ten years, proving that the citizen had the right of abode in a municipality in the Czechoslovak territory in the pre-Munich period.
 Beneš actually signed the Constitutional Decree on the Czechoslovak Citizenship of Persons with German and Hungarian nationality in the afternoon of 3 August 1945; the document is dated 2 August.
 


The decree was based on the theory that, from the perspective of  Czechoslovak legislation, persons with German and Hungarian nationality remained Czechoslovak citizens throughout the war and were only released from Czechoslovak citizenship by virtue of this decree.
  The decree thus did not concern German citizens who possessed Reich citizenship in the pre-Munich period and who were not to be transferred but repatriated. The situation was different in the case of “Sudeten Germans” who, as persons deprived of Czechoslovak citizenship, could be included in the transfers heading for Allied zones of occupation in Germany and Austria. Czechoslovak law did neither recognize the post-Munich legal development, nor the legal situation after 15 March 1939 on the basis of which most Czechoslovak citizens of German nationality became Reich citizens, but had to draw conclusions from the fact that after Munich a large percentage of Czechoslovak citizens with German and Hungarian nationality actually became citizens of enemy states. The decree proceeded from the assumption that all persons who after Munich or 15 March 1939 became citizens of the German Reich or Hungary, i,e. states with which Czechoslovakia was at war from September 1938, should be deprived of citizenship. On the other hand, from the beginning of the debate concerning this decree stress was laid on the need to establish a category of persons exempted from  the deprivation of citizenship, namely citizens who remained loyal to the Czechoslovak state or fought for its liberation. 


The constitutional decree provides that persons of German or Hungarian nationality who under the regulations of a foreign occupying power acquired German or Hungarian citizenship are not deemed to be Czechoslovak citizens, retroactive to the date of acquisition of German or Hungarian citizenship.
 In this context there are also references to “naturalization acts of the German and Hungarian occupying powers” which were, however, recognized for the purposes of  Czechoslovak legislation “of the free will of the Czechoslovak Government”.
 The fact is confirmed in the explanatory report on the decree.
 In fact, the Constitutional Decree on the Renewal of Legal Order rules out the validity of citizenship regulations adopted in the period of “non-freedom”. By contrast the decree defines a category of persons who retained Czechoslovak citizenship and a category of persons eligible to apply for recovery of Czechoslovak citizenship. Citizenship was to be retained by persons who proved that they remained loyal to Czechoslovakia. According to the implementing guidelines issued by the Interior Ministry and the paper published by V. Verner, senior official at the Interior Ministry,
 to consolidate the application of the decree by the National Committees, this included e.g. a person who “1. was imprisoned on political or racial grounds in a concentration camp or prison”, or “was otherwise persecuted by the Nazis on the grounds of his loyalty to the Republic and to the Czech or Slovak people”, 2. “actively participated in the fight against Nazism and for the Czechoslovak Republic”, 3. “served in Czechoslovak or Allied armed forces or in the domestic resistance” and 4. was not a member of the SS, SA, SDP, NSDAP or other Nazi organizations. Emigration for racial and political reasons and subsequent political activity in exile, financing of resistance, etc. were also deemed to be a proof of loyalty to the Czechoslovak state. Citizenship was also retained by persons whose relatives were murdered because of their anti-Fascist activities or died in concentration camps. However, already on 13 November 1945 the Interior Ministry issued an implementing instruction stating that, for the purposes of retention of citizenship, the classification of anti-Fascist or anti-Nazi fighters must “take into account the applicant´s opinions and conduct throughout his lifetime, i.e. in the pre-Munich period as well as in the period of increased threat to the Republic”. Retention of citizenship was determined ex officio by the Interior Ministry or a district National Committee which could issue a document known as “ascertainment of retention of citizenship”.
  Citizenship was also retained by Germans and Hungarians who “in the period of increased threat to the Republic officially registered as Czech or Slovaks”. Accordingly, it is impossible to speak of general application of the principle of collective guilt, namely in connection with this crucial decree
 , although it is true that many statements from that period do speak in terms of  “punishment” of the German minority for “betraying the Czechoslovak state” or “exchange” of retributions for transfers.
 Beside the legal construction and ideological and political reasoning, the chief concern of Czechoslovak authorities already in London was the technical feasibility and speed of processing applications in the situation immediately after the war. 


Beside the group of persons who retained citizenship ex lege, there existed a group of persons who could apply for recovery of citizenship within 6 months from the date of publication of the relevant Interior Ministry regulation. This group included other categories of German “opponents of Nazism and Fascism”, to be screened by special commissions. Particulars were provided in Interior Ministry Regulation No. 51/1945 of 25 August 1945 and a circular with Interior Ministry instructions dated 24 August 1945, addressed to provincial and district National Committees.
  These regulations were amended by Interior Ministry instructions of 13 November 1945.
  According to the explanatory report on the constitutional decree, the decision was “within the discretion” of the Interior Ministry, observing “general naturalization regulations”.
  However, an application for recovery of citizenship was to be rejected if  “the applicant violated the obligations of Czechoslovak citizen”. This group included e.g. persons who were members of legislative assemblies, judges or senior public officials of enemy states, officers or non-commissioned officers in enemy armed forces, members of Nazi parties, organizations or movements, managers in German enterprises or members of Sudetendeutschen Freikorps. In addition, citizenship could not be recovered by persons who took part in public manifestations against the Czechoslovak state or possessed honourable degrees, ranks or awards “awarded by an enemy state or enemy institution”, as well as persons who “collaborated with the enemy in any form” or “gained or attempted to gain economic and financial profit for themselves and their immediate families from the situation caused by the occupation of the Czechoslovak territory by enemy forces”.
 For the purposes of this decree the National Committees were to treat married women and minor children separately. The decree provided that applications for recovery of Czechoslovak citizenship filed by wives and minor children of Czechoslovak citizens should be “leniently considered” and these applicants should be deemed to possess Czechoslovak citizenship pending the decision on their applications. However, in practice serious problems were soon registered in this category (namely in cases involving mixed marriages) and, already on 13 November 1945, the Interior Ministry found it necessary to issue specific instructions e.g. that a Czech woman should not be deprived of citizenship merely because her husband has German nationality or citizenship or that cases involving German wives of Czech men should be processed expeditiously; the National Committees were instructed to immediately issue to these women certificates showing that, pending the final decision on their applications, they are deemed to possess Czechoslovak citizenship.
 


Applications for recovery of Czechoslovak citizenship were to be filed with the district National Committee (district Administrative Commission) between 10 August 1945 and 10 February 1946. The district National Committee was to conduct the appropriate inquiries, record the results in a special inquiry sheet and attach its advisory opinion.
 These applications were regarded as applications for Czechoslovak citizenship and, pending final decision, the applicant was naturally not deemed to possess Czechoslovak citizenship. The burden of proof lay on the applicant. Final decisions on the received applications were made by the provincial National Committee or the Slovak National Council. Persons residing abroad could file applications through Czechoslovak diplomatic missions. The explanatory report stressed that this process should concern loyal Germans and Hungarians “pending the completion of the expulsion operation”, and should be limited to persons “who will not be expelled”. 


The decree deprived of Czechoslovak citizenship also those Czechs, Slovaks and other Slavs who in the period of increased threat to the Republic applied for German or Hungarian citizenship, unless they were forced to do so under duress or in special circumstances. These persons were to lose citizenship ex lege also if there had been any “voluntary motion to acquire German or Hungarian citizenship”, including motion to recognize or grant such citizenship or to record it in the so-called “national register”.
 However, the National Committees were instructed  to primarily take into account the “methods and opinions of the occupants” which often affected even those Czechs and Slovaks who did not want to voluntarily become Germans or Hungarians or had no chance to state their opinion on the act (e.g. children). Some cases reached the Supreme Administrative Court which handed down several important judgments on the issue. 


The crucial factor in application of the decree was German or Hungarian “nationality”. The  decree itself does not define the term and the explanatory report states that the definition was omitted intentionally, to leave room for “more flexible instructions, taking into account the specific Slovak problems”.
 For this reason the Interior Ministry´s implementing instructions to provincial and district National Committees of 24 August 1945
 state that in determining nationality they should take into account not only the 1930 census data, but also police reports, school admission applications, statements made for the purposes of the rationing scheme, origin of parents, education or language used in private life. Special attention was to be paid to the applicant´s participation in public affairs, namely membership in political parties, associations, formations, organizations and national churches. The National Committee handling the case should not  decide  on the basis of one of these indicators, but should examine them in the full context. The results of the “census in the Sudetenland province of 17 May 1939" were to be treated with special caution.


In the context of organization and legal assessment of the transfer, it is important to note also that according to the Interior Ministry´s implementing instructions of 24 August 1945 the decree did not explicitly apply to original citizens of the German Empire  (“Altreich”) and Hungary who “would be such citizens even if there were no occupation” and, as German or Hungarian citizens “resided in the territory of the Czechoslovak Republic or moved to the territory during occupation”. Similarly, the decree did not affect persons who lost their Czechoslovak citizenship on the grounds which would justify such loss even if there were no enemy occupation, such as persons naturalized abroad, legitimate children of foreigners or persons married to foreigners (including marriages to Germans and Hungarians).

� This declaration which fully applied to the exiled Czechoslovak Government  at least from July 1941, is contained in letters of F.K. Roberts (Ministry of Economic Warfare) and R. Makins (Board of Trade) of 11 January 1941. Public Records office, London, FO 371, 24378, C 1339. 
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