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Ladies and gentlemen, 

I have to admit I don’t have for you any silver bullet in terms of ingenious strategy resolving all existing problems. I would rather share with you some of my views reflecting the twenty years I spent on the bench as a criminal judge in the Czech Republic, with the last four years as a judge of the International Criminal Tribunal for Rwanda. I hope that some of my views might inspire you and help you in our effort to make the ICC more effective.

The history of international criminal justice shows that during the last two decades, the greatest progress was made through the establishment of several international criminal tribunals. But the higher the expectations, the deeper was the disappointment from certain setbacks we faced during this process.

In my view there have been two main categories of setbacks:

First – the global community in some cases has been unable to bring perpetrators of war crimes, genocide and crimes against humanity before the court. This has allowed the perpetrators to continue living in impunity, sometimes to even continue committing crimes. This failure to bring perpetrators to justice undermines people’s belief in the rule of law and heavily diminishes the credibility of international tribunals and their deterrent effect.

Second - even if such perpetrators were brought before the court, the prosecution against them was often inefficient, delayed and extremely costly. Somebody rightly said that justice delayed is justice denied. The delays can lead to degradation of evidence. Victims and witnesses can die or become unavailable, time can damage their memories and they become uncertain. Delays also compromise the rights of the accused, particularly if they are detained. I firmly hope that there is space for improvement, but what we need to still have in our minds is that even a perfect procedural system will not work if it is not run by highly professional players, i.e., judges, prosecutors, defense counsels, and interpreters.

The good news is that the first category of setbacks has been addressed by the establishment of the International Criminal Court. Thus, the lengthy process of setting up further ad hoc tribunals should no longer delay prospective prosecutions. However, the ICC can reach its final goal only if it becomes a truly universal court. By universal I mean not only a need to increase number of State parties, including the major powers that are still non-members, but also the need to achieve real and smooth cooperation. Delays in cooperation give perpetrators the opportunity to destroy traces of their crimes. I worry that when member States or individuals can ignore the ICC warrants without sanctions, respect for the Court and its deterrent function is significantly diminished. On the other hand, an individual approach to each case should be applied. Exceptional cases can exist when a State will not provide the cooperation and such attitude will be found justifiable. 

The second solution is to expedite trials themselves. The ICTY and ICTR have undergone processes to improve efficiency and increase expeditiousness, which the ICC can learn from. 

The Statutes and the Rules of Procedure and Evidence of the ICTY and ICTR were mainly inspired by the adversarial system with few aspects of the inquisitorial one. They have been amended several times and these amendments reflect a permanent shift closer to the inquisitorial system. I would like to emphasize that is not important whether a rule is either “adversarial” or “inquisitorial”, but whether it assists the tribunals in accomplishing their tasks and whether it complies with fundamental fair trial standards.
The history of the ICTY and ICTR has shown that cases prosecuted before the international criminal tribunals are of such specific nature that almost exclusive application of the adversarial process is not as efficient as in domestic prosecutions.

A crucial aspect of adversarial system is plea bargaining (or admission of guilt) when the accused has the option to go to trial or to plea guilty and get a more lenient sentence without undergoing a trial. While US courts expedite more then 90 percent of cases through plea bargains, it is not often used before international courts. Why? Because the charges are mostly so serious that plea bargains can hardly lead to more lenient sentences. 

Another source of trouble is the institute of disclosures. According to the ICC Rules of Procedure and Evidence, parties are formally obliged to disclose relevant evidence gathered to the other party in sufficient time before the trial. They even have the right to inspect material in possession or control of the other party. However, in practice the general tactics prevails to hide main trumps since the trial commences and then to surprise the counterparty. As a judge of the ICTR, I often faced objections made by the Defense that the Prosecution had not disclosed some evidence or that it was done too late.  The delayed service of extensive and highly redacted disclosure often results in the late start of trial or adjournments in order to respect the defense’s right for sufficient time for preparation. The ICC case of the Thomas Lubanga Dilyo showed how the discord between the Prosecution, Defense counsel and judges over the timing, manner and extent of disclosure could almost ruin an entire proceeding. 

The solution could either be entrusting the investigation to an independent investigative body similar to the investigative judge as it is known in the legal systems of some civil law countries or emancipating the Defense with the Prosecutor in the pre-trial stage and allowing it to participate together with Prosecutor in the gathering of evidence and the attending of interviews of witnesses – with the possibility of cross-examining them, as it is common in civil law legal systems. The ICC Rules contain some aspects in that direction, such as the use of prior recorded testimony (Rule 68) gathered together by both parties, but it is more of an exception to the rule. It should lead to better preparation for trial, minimizing surprises and shortening its duration. Moreover, it will meet the requirement of equality of arms in the pre-trial stage, which is unlikely in light of current Statute. The use of radio or video technology in this stage would preserve evidence gathered for long-term use in future trials in accordance with the rights of the Accused. Current system of proceedings still allows prosecutors not to be imperfect in pre-trial stage and believe that they will cure previous shortcomings later on during the trial. The presence of defense counsels during the gathering of evidence in pre-trial stage would in my opinion increase pressure on prosecution team and would lead to more efficient and expeditious pretrial stage of proceedings. 

Another source of delays lies in the management of trial. According to the adversarial system, it is the role of the parties to present their evidence during that stage, while judges remain passive and limit themselves on deciding on motions and objections made by parties. In my view, the ICC Statute has rightly allowed judges to order the production of evidence in addition to evidence already collected prior to the trial or presented during the trial by the parties (Art. 64/6 of the Statute). However, it is not a binding obligation for judges, so it entirely depends on the judge or chamber to what extent they will take advantage of that provision. The application of this provision could substantially shorten the length of a trial. 

Since the proceedings before the international courts are still mainly governed by an adversarial system, the role of defense counsels is crucial. The distinction from the prosecutors is that some defense counsels are fully competent to contribute to speedy and efficient proceedings but they are not willing to do it, simply because it is part of their procedural strategy. Some of them believe that the longer the proceeding lasts the lower the quality of evidence against their client will be and the more lenient the final sentence. Even if I have doubts about usefulness of that stalling tactic, I have to admit it’s legitimate. It is up to the judges to recognize this and eliminate it. 

Witnesses are the main source of evidence before the international criminal tribunals, but also the one of main sources of delays. The reason is that their examination in trial still remains mainly in the hands of parties which sometimes are not capable or not willing to make the examination efficient. I was many times deeply frustrated as a judge of the ICTR when I had to listen to examination in chief and cross examination which took two days although if made by judge would take two hours. In legal jargon it is called “fishing expedition” which is a very precise term for a loose, vague and unfocused form of questioning.
According to the ICC Statute, judges may also limit the number of witnesses presented by parties and the duration of their examination. Judges are expected to make steps in order to streamline examinations to relevant facts. They can even (see Rule 140/2c) begin themselves with examination of witnesses in order to contribute to an efficient and expeditious trial. In practice it mostly depends on how proactive judges want to be, but as far as I know this rule is rarely used. Focused and efficient examination would substantially shorten a trial’s duration.

Another source of delays and extreme costs is the transfer of witnesses to the seat of the Court. I personally appreciate that the Rules of the ICC open broader opportunity for witnesses to testify by video link. I don’t see any significant difference whether I can examine witness in person or by video link. I can actually observe reaction in his face better by video than from the bench in courtroom. Moreover, it is also way to get testimony from witnesses who fear to appear before the court.

The Statute also allows holding court sessions in the country where the crimes had been committed. I don’t mean that it should occur regularly. But in selected and well prepared cases, such hearings held in the country concerned would definitely strengthen the respect for the Court and uphold the positive attitude of its citizens towards the Court. To be sincere to you, I have been living in Africa for more than four years and I often sense some form of disbelief from the side of ordinary African people, for to them, is just “somewhere faraway in Europe”. So holding hearings in some of those countries could, in my opinion, lessen this “mental distance” between affected populations and the ICC.

I would also like to stress that justice cannot be measured by judgments only. It must be reached through a process that is fair and that upholds the rights and dignity of those who come before it. So the experience of testifying at an international court should not be a sufferable nor humiliating experience. This is particularly true in the case of victims, namely victims of rape. It is the judges’ duty to create an enabling courtroom environment where victims are treated with sensitivity, respect and care. They should ensure that victims are not harassed by defense counsels during cross examination. It constitutes great progress that the ICC Statute contains specific and detailed provisions (Rules 70-72) regarding evidence in cases of sexual violence.

Another source of delays may lie in interpretation. I guess you all here very well know how bad translation can distort the real contents of speech. Unfortunately, it is not rear case before the international tribunals. The reason is that the vast majority of testimonies are given in the native languages which are first translated to one of the official languages and then back to the native ones. This double translation often leads to distortion of testimony. The need to translate all decisions and documents from two working and fundamental ones to six official languages is enormously costly. But I don’t think that the way how to reduce ICC costs is to reduce the number of used languages. The documentation of each ICC case represents legacy for the future and should be available to as many people as possible.  The other way to reduce the costs of translation of courts decisions is to make them shorter. It requires great skill to express oneself in a concise, clear and persuasive way. Unfortunately such skill is very rare among us lawyers. Parties, when making new written motions, very often just copy old motions as an introduction, making them uselessly extensive. So, page limits should be strictly applied by the Chamber to such motions.

Last but not least my concern of possible delays lies in the process of the drafting of judgment. I fully respect that drafting of judgment in cases dealt by international courts it is not a matter of few days. But still I have to admit that I find absolutely right criticism of drafting processes in some accused cases having lasted more than year. I believe there is also space for improvement.

First of all judgments should not devote too much space to facts that are notoriously known and should not repeat some facts several times. Other methods to shorten the length of time for judgment drafting is not to wait until the last day of the trial. After a long term trial, is not easy to refresh judges’ memories and properly evaluate testimonies given before them a few years ago. That is why we introduced at the ICTR a special working method called “case map”. What is it about? We tried to meet regularly to summarize each testimony or other evidence just after the hearing and saved this summary in a strictly confidential electronic file. It is necessary to emphasize that our evaluation is pretty provisional because we are ready to change it in the light of further evidence or parties arguments we would hear later on. After closing arguments, we did not have to start from a blank sheet but had a good base for the draft.

Let me finish with peace versus justice concerns. One of the most persistent criticisms of the ICC’s actions has been that by prosecuting active participants in ongoing or recently settled conflicts, the Court risks prolonging violence or endangering fragile peace processes. Concerns that aims of “justice” and “peace”’ may conflict have been particularly prominent in Uganda and Sudan. Some argue that ICC arrest warrants in those countries have acted as an impediment to achieving a final peace agreement. Others contend that threat of the ICC prosecution could be a factor bringing parties to the negotiating table. It is a delicate issue but I don’t think that pragmatism should trump the principle of justice. At the beginning I said that justice delayed is justice denied. Now I would add that selective justice is justice denied as well. I hope that something like conscience of the world exists. Moreover, I don’t believe that pragmatic peace deals, which sacrifice justice, are proper solutions from a long-term perspective. On the contrary, I am afraid that such deals can create roots for hatred, revenge or further violence from the part of victims in the future. The establishment of the ICC is for me the start of a unique and very promising project, which however requires a great deal of further effort. Although it will be long run in my view, it is definitely worth the effort. 
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